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B-216607 FILE: 

MATTER OF: Magnolia Inn 

DATE: March 1, 1985 

DIQEST: 

1. Protest, alleging that IFB was improperly 
cancelea, filed 1 day after telephonic notice 
that the contracting officer intended to can- 
cel the IYB and several days before protester 
received written notice of reasons for 
cancellation, is timely. 

2. Contracting officer may properly cancel a 
solicitation after bid opening when it is evi- 
dent that the solicitation does not reflect 
the minimum needs of the government. 

3. IFB to provide meals and lodging to Army 
recruits may properly restrict offers to firms 
within one-mile radius of processing station 
and is not unduly restrictive where the 
restriction reflects the actual needs of the 
Army . 
Magnolia Inn (Magnolia), protests the cancellation 

after bid opening of invitation for bids (IFB) No. DACA03- 
84-b-0b03, issued by the Department of Army (Army). The 
canceled solicitation was a small business set-aside to fur- 
nish meals and lodging for recruits being processed throuqh 
the Military Entrance Processing Station (MEPS) in Little 
iiock, Arkansas. 

For the reasons discussed below, we aeny the protest. 

Bid opening was August 9 ,  19b4,  ana Magnolia was the 
apparent l o w  bidder. The contracting officer determined 
that Magnolia was a responsible biaaer for purposes of t h i s  
solicitation. However, prior to award, the Contracting 
officer was advised by MEPS that its neeas had changed and 
the solicitation specifications were now inadequate. 
Consequently, the contracting officer decided to cancel the 
solicitation and issue a new solicitation incorporating the 
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present needs of MEYS. hagnolia receivecl telepnonic 
not i f icat ion on September 27, 1984 ,  that  the Contracting 
o t f i c e r  intenaed t o  cancel the so l i c i t a t ion  ana r e s o l i c i t  
D i d s  from hotels/motels w i t h i n  a one-mile r a d i u s  of MEPS 
insteaa or w i t h i n  the "15-minute arive" permitted under  t h e  
IFB. kaynolia f i l e d  i ts  pro tes t  i n  our Office on 
September 2 b ,  19&4.  n written cancellation of t h e  I F B  was 
issued on October 1 t o  a l l  biaders, incluaing kagnolia. 
T h i s  l e t t e r  s ta tea  t h e  reasons for  the cancellation ot the 
I F B .  
tne A r m y  tur ther  elaboratea upon i t s  rationale for 
cancellation. 

I n  i t s  report t o  our Office responding to t h e  protest ,  

The A r m y  f i r s t  contends tna t  Magnolia d i d  not protest  
i n  a timely manner because Magnolia d i d  not proviae an ade- 
quate statement of protest  amounting t o  a "challenge" of 
contracting o f t i c e r ' s  aecision u n t i l  t h e  f i r m  submittea i t s  
comments on t h e  agency report. We disagree. 

Under our Biu  Protest  Procedures, kagnolia had 10 
workiny aays t o  f i l e  a protest  from t h e  date  t h e  basis ot 
protes t  was known o r  should have been known. 4 C.F.R. 
9: 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 4 ) .  The recora before u s  does not c lear ly  
indicate tna t  Magnolia knew o r  should have known the speci- 
f i c  reasons fo r  cancellation pr ior  t o  receipt ot the A r m y ' s  
October 1 ,  19b4 l e t t e r .  I n  any event, hagnolia f i led  its 
i n i t i a l  protest  l e t t e r  j u s t  1 aay a t t e r  it was not i f iea  by 
telephone of the impending cancellation. Although the i n i -  
t i a l  protest  l e t t e r  d i d  not deal w i t n  the reasons l a t e r  
proviaed by the A r m y  i n  support of i ts  decision to  cancel, 
it a i a  serve notice tha t  hagnolia was d issa t i s f ied  w i t h  the 
contracting o f f i c e r ' s  decision to  cancel and r e s o l i c i t  
w i t n i n  a r e s t r i c t ea  geographical area. 
consiaer the protest  t o  be t i m e l y  f i l e d  under our B i d  
Protest  Proceaures. 

the 

Consequently, we 

he now t u r n  t o  tne merits of the case. 

The crux of Magnolia's p ro tes t  is tha t  t h e  contracting 
o f f i ce r  d i d  not have proper grounds for  canceling the so l i -  
c i t a t ion  since t h e  s ta ted reasons for  cancellation existed 
before b i d  opening and were f u l l y  considered by t h e  con- 
t ract ing o f t i c e r .  kaynolia questions tha t  cancellation was 
"due t o  a change i n  the requirements of MEPS," the grounds 
c i tea  by t n e  A r m y  for  cancellation of t h e  procurement. I t  
asser t s ,  therefore,  t ha t  t h e  contracting o f f i c e r ' s  aecision 
was a rb i t ra ry  and capricious ana should not be sustained. 

I 
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I t  is u n d i s p u t e d  t h a t  c o n t r a c t i n g  a g e n c i e s  have broad  
d i s c r e t i o n  i n  d e t e r m i n i n g  when i t  is a p p r o p r i a t e  to  c a n c e l  a 
s o l i c i t a t i o n .  Seaward I n t e r n a t i o n a l ,  I n c .  , B-199040, 
J a n .  1 6 ,  1981,  81-1 C.P.D. 11 23. However, when f o r m a l  
a d v e r t i s i n g  p r o c e d u r e s  a r e  u s e d  and b i d s  have been  opened ,  
c a n c e l l a t i o n  c a n  have  a n  a d v e r s e  e f f e c t  on  t h e  c o m p e t i t i v e  
b i d d i n g  sys tem.  F o r  t h a t  r e a s o n ,  w e  have o f t e n  h e l d  t h a t  i n  
e x e r c i s i n g  t h e i r  d i s c r e t i o n ,  c o n t r a c t i n g  o f f i c e r s  m u s t  have 
c o g e n t  and c o m p e l l i n g  r e a s o n s  t h a t  w a r r a n t  c a n c e l l a t i o n .  
E n g i n e e r i n g  R e s e a r c h  I n c . ,  56 Comp. Gen. 364 (19771 ,  77-1 
C.P.D. 11 106. The d e t e r m i n a t i o n  a s  to  w h e t h e r  s u c h  a r e a s o n  
e x i s t s  is a n  a d m i n i s t r a t i v e  o n e  t h a t  w i l l  n o t  be  d i s t u r b e d  
u n l e s s  t h e  p r o t e s t e r  c a n  d e m o n s t r a t e  t h a t  t h e  d e c i s i o n  was 
a r b i t r a r y ,  c a p r i c i o u s  o r  n o t  s u p p o r t e d  by s u b s t a n t i a l  e v i -  _ -  
d e n c e ,  . McGregor P r i n t i n g  Corp. , B-207084, B-207377, 
S e p t .  20,  1982,  82-2 C.P.D. 1 240. 

I n  t h i s  case,  t h e  record e s t a b l i s h e s  t h a t  t h e  Army had 
a c o m p e l l i n g  r e a s o n  t o  c a n c e l  t h e  s o l i c i t a t i o n .  I n  a 
Sep tember  2 5 ,  1984 l e t te r  to  t h e  c o n t r a c t i n g  o f f i c e r ,  MEPS 
a d v i s e d  t h a t  a c h a n g e  i n  i t s  p r o c e s s i n g  s c h e d u l e s  r e q u i r e d  
t h a t  r e c r u i t s  b e  lodged  w i t h i n  w a l k i n g  d i s t a n c e - - i . e . ,  a 
q u a r t e r - o f - a - m i l e  o r  less--or w i t h i n  a one-mi le  r a d i u s  o f  
t h e  MEPS l o c a t i o n  i f  t r a n s p o r t a t i o n  was p r o v i d e d .  MEPS 
e x p r e s s e d  c o n c e r n  t h a t  a n y  l o d g i n g  o u t s i d e  t h i s  one-mi le  
l i m i t a t i o n  c o u l d  a d v e r s e l y  a f f e c t  t h e  p r o c e s s i n g  s c h e d u l e s  
fo r  t h e  r e c r u i t s  a s  i n c l e m e n t  weather or  t r a n s p o r t a t i o n  
d i f f i c u l t i e s  c o u l d  u n d u l y  d e l a y  t h e  t i m e  o f  a r r i v a l  a t  
MEPS. Moreover ,  MEPS s ta ted  t h a t  i t  l o s t  f u n d i n g  f o r  a b u s  
and d r i v e r  which was a v a i l a b l e  a s  back-up t r a n s p o r t a t i o n  i f  
t h e  need arose. I n  v i ew o f  t h e s e  f a c t s ,  t h e  c o n t r a c t i n g  
o f f i c e r  d e t e r m i n e d  t h a t  t h e  p e n d i n g  s o l i c i t a t i o n  d i d  n o t  
a d e q u a t e l y  r e f l e c t  t h e  a g e n c y ' s  minimum needs .  T h e r e f o r e ,  
p u r s u a n t  to  t h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n ,  48 C.F.R. 

1 4 . 4 0 4 - 1 ( ~ ) ( 2 )  ( 1 9 8 4 ) ,  t h e  c o n t r a c t i n g  o f f i c e r  i s s u e d  a 
w r i t t e n  d e t e r m i n a t i o n  to  c a n c e l  t h e  s o l i c i t a t i o n  because t h e  
s p e c i f i c a t i o n s  would b e  r e v i s e d  t o  r e f l e c t  t h e  p r e s e n t  
minimum n e e d s  of t h e  Army. 

- 

Al though  Magnol ia  h a s  s u b m i t t e d  d a t a  t o  o u r  O f f i c e  to  
show t h a t  L i t t l e  Rock u s u a l l y  has  m i l d  w i n t e r s  a n d ,  
t h e r e f o r e ,  MEPS' c o n c e r n s  a b o u t  w e a t h e r  c a u s e d  d e l a y s  were 
n o t  w e l l  f ounded ,  i n  v iew o f  t h e  r e p o r t e d  lack  o f  snow 
remova l  equ ipmen t  i n  L i t t l e  R o c k  w e  d o  n o t  b e l i e v e  t h e  
p r o t e s t e r  h a s  shown t h a t  t h e  Army a c t e d  a r b i t r a r i l y .  

I 
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_ -  

Magnolia  f u r t h e r  c o n t e n a s  t h a t  t h e  new g e o g r a p h i c a l  
r e q u i r e m e n t  is undu ly  r e s t r i c t i v e  and  s h o u l d  be disallowed. 
However, w e  have  c o n s i s t e n t l y  h e l d  t h a t  s p e c i f i c a t i o n s  are 
n o t  unduly  r e s t r i c t i v e  i f  t h e y  e x p r e s s  t h e  l eg i t imate  mini-  
mum n e e d s  or t h e  government .  ALh School Bus S e r v i c e ,  
8-20b833, Dec. 22, 1982, 82-2 C.P.U.  1 566. Moreover,  w e  
w i l l  n o t  q u e s t i o n  a n  a g e n c y ' s  a e t e r m i n a t i o n  of its minimum 
n e e d s  i n  t h e  a b s e n c e  of a c lear  showing t h a t  t h e  a e t e r m i n a -  
t i o n  was a r b i t r a r y  or CapriCiOUS. A&h School Bus b e r v i c e ,  
B-208833, s u p r a .  Magnol ia  h a s  n o t  shown t h i s  new 
g e o g r a p h i c a l  r e s t r i c t i o n  t o  be u n r e a s o n a b l e .  

F i n a l l y ,  Magnol ia  a l l e g e s  t h a t  a c c e p t a n c e  of i t s  
p r o p o s a l  would r e s u l t  i n  mone ta ry  s a v i n g s  t o  t h e  government.  
Our (rffice tlas t a k e n  t h e  p o s i t i o n ,  however,  t h a t  t h e  t e s t  
for  c a n c e l l a t i o n  of a n  I F B  a f t e r  b i a  open ing  is w h e t h e r  t h e  
p rocuremen t  w i l l  s a t i s r y  t h e  a c t u a l  minimum n e e d s  of t h e  
government .  Commercial Enve lope  Manufac tu r ing  Company, 
- I n c . ,  b-213272, Feb .  15 ,  1464, t(4-1 C.P.D. \I 206. There- 
fore ,  t h e  p r o p r i e t y  of t h e  c a n c e l l a t i o n  does n o t  h i n g e  upon 
whe the r  t h e  p r o p o s a l  woula y i e l d  monetary  s a v i n g s  to  t h e  
government .  

The p r o t e s t  i s  d e n i e d .  

. 
tiarCy R. Van C l&ve  
G e n e r a l  Counse l  




